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1. Introduction
This is the third deliverable of Work Package 4 (WP4) on governance and legal structure for
the EC-funded Preparatory Phase Study of the Square Kilometre Array (PrepSKA). The first
deliverable of Work Package 4 provided an overview of the best practices of existing
multinational collaborations relevant for the SKA. The second deliverable described a
suitable governance model for the SKA for the long as well as the short term, based on
external advice and discussions guided by WP4. For its final deliverable, Work Package 4 has
focussed completely on the development of short-term governance for the pre-construction
phase of the SKA.
In 2010 it has been agreed by the PrepSKA Board to investigate the governance arrangements
for the near future. The end of the preparatory phase was nearing and by the end of 2011
existing governance arrangements would come to an end. The SKA Project was preparing
itself to enter the next phase: the pre-construction phase (2012-2015). During the preconstruction phase the capacities of a legal entity are required to be able to make important
decisions for the SKA Project (e.g., on employment of staff, SKA design, construction
contracts, site selection). Work Package 4 was asked to shift its focus from the long term to
the short term governance and this white paper describes the process towards the
establishment of a legal entity for the pre-construction phase.
The Square Kilometre Array (SKA)
The SKA will be a revolutionary radio telescope made of thousands of receptors linked
together across an area the size of a continent. The total collecting area of all the receptors
combined will be approximately one square kilometre, giving 50 times the sensitivity and
10,000 times the survey speed of the best current-day radio telescopes.
The SKA will cover the frequency range from 70 MHz to 10 GHz and will play a major role
in answering key questions in modern astrophysics and cosmology. It will be one of a small
number of cornerstone observatories across the electromagnetic spectrum that will provide
astrophysics and cosmologists with a transformational view of the Universe.
The construction of this radio telescope with a wide frequency range is a large scale
undertaking and is planned to be implemented in phases. Phased implementation is an
effective strategy for an aperture synthesis telescope as it can start operating before
construction of all the phases is completed.
PrepSKA
PrepSKA is the preparatory phase study for the SKA telescope funded under the EC FP7 in
which 11 research institutes and 11 funding agencies of different continents participate.
PrepSKA‟s objective is to prepare for the realisation of the construction and operation of
SKA. PrepSKA integrates the R&D work from around the globe in order to develop the fully
costed design for Phase 1 of SKA, and to deliver an Implementation Plan for the full
instrument. With the active collaboration of funding agencies and scientists, policy-related
questions are also being investigated.
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The PrepSKA project consists of 7 work packages of which 3 policy work packages:
Governance and Legal Framework (WP4), Procurement and industrial involvement (WP5),
and Funding Model (WP6), 2 technical work packages: design and siting study; 1
coordination work package (WP1) and one work package that combines the results of all
work packages into one implementation plan (WP7).
The overall deliverable of PrepSKA was defined as an Implementation Plan for SKA, to serve
as a basis for a funding proposal to governments for the construction of SKA. The
contribution of WP4 consists of a report on the best practices for large scale research
infrastructures (Del. 1), a report on viable options for a long term governance structure of the
SKA Organisation (Del.2) and a final report (white paper; Del.3), which covers the model of
the pre-construction legal entity for the SKA.
PrepSKA Work Package 4: Governance and Legal Framework for the SKA
Work Package 4 has been tasked with the development of viable options for the SKA legal
framework and governance. In the beginning of PrepSKA, the main focus of Work Package 4
was on a study of the governance models for existing multinational collaborations for mega
science projects. Its first deliverable presented a comparison of models of existing large
research infrastructures in order to distil the best practice that has emerged from these
projects, thus ensuring that SKA could benefit from previous experience. The second
deliverable elaborated on this by adding two more models to the comparison and presented
conclusions for the long-term project as well as for the upcoming pre-construction phase. In
the final deliverable, the focus is completely on the short-term governance during the preconstruction phase.
At the SKA Forum in 2010, WP4 was asked to make the short-term governance of the SKA
its top priority. At that time it had become clear that it would not be possible to provide a full
implementation plan at the end of PrepSKA to enter into construction. Important decisions on
the system design and site selection would not be made during the PrepSKA project. The preconstruction phase was defined as the period between the end of PrepSKA and the beginning
of construction of the SKA, i.e., the period 2012-2015. The mission and the scope of the preconstruction phase have been laid out in the Project Execution Plan for the SKA (which can
be found here). One of the goals described in the Project Execution Plan, or PEP, is to mature
the SKA legal entity into an organisation capable of carrying out the construction,
verification, and operation of the telescope. From the second half of 2010 until the end of
2011, the sole focus of WP4 was the establishment of a legal entity for the pre-construction
phase that would be able to carry out the necessary decisions during that phase, building on
the results from the 2nd Deliverable, which already contained some analysis on preconstruction governance. This document is our third deliverable and describes the route from
the selection of the SKA Project Office (SPO) host in March 2011 towards the establishment
of the SKA Organisation at the end of 2011 regarding the governance and legal framework
and presents the main characteristics of the selected framework and governance.
This document
Section 2 provides an overview of all the steps and activities towards the establishment of a
national legal entity for the pre-construction phase. In section 3 the purpose and governance
5
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structure of the SKA Organisation are described. In the fourth section we have highlighted the
“main topics” of the discussion in preparing the governance for the legal entity. The
document is concluded with a brief reflection on the process. In the annexes we have attached,
the summary note by the legal advisor Clifford Chance and the Letter of Intent that created
the SKA Founding Board in April 2011.

2. Towards the establishment of a national legal entity for the preconstruction phase
2.1 Governance Schedule
On the road towards the establishment of the SKA Organisation, there were several decisions
and choices to be made to be able to fill in all the required legal details. Some of the
dependencies in the process were: funding commitment, the annual budget, an approved
business plan, the selection of a suitable legal framework and the selection of the location to
host the SKA Project Office. As some decisions needed more discussion or ripening than
others, the general approach was one of parallel activities. The WP4 team was developing the
legal documents, while (or before) dependencies were dissolved. This explains the order of
the topics of discussion and the relating steps in developing the governance structure. The
whole process was carried out in the most transparent way possible where good care was
taken to include potential founding members and ascertain the involvement of the candidate
sites at important discussions.
Timeline of formal steps
2010
March

Establishment of the “Post PrepSKA resourcing and governance
working group” of the Agencies SKA Group (ASG), later referred to as
the Pre-Construction Working Group

June

ASG meeting in Assen: decision to work towards the establishment of a
national legal entity for the pre-construction phase, target date for
establishment was defined to be mid-2011

July

WP4 obtained legal advice on suitable national legal entities for the preconstruction phase (see: PrepSKA deliverable 2, Annex C)

December

call to host the SKA Project Office during the pre-construction phase

2011
February

WP4 obtained legal advice on the sustainable corporate structures based
on national legal entities (see PrepSKA deliverable 2, Annex A)
WP4 provided an initial roadmap towards the establishment of the SKA
national legal entity as input in the Pre-Construction Working Group;
WP4 prepared the Letter of Intent that established the SKA Founding
6
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Board (see Annex A)
April 2

Letter of Intent was signed in Rome by 9 funding agencies & ministries,
the different workstreams were agreed upon1; the leader of WP4 (NWO)
was asked to lead the Legal Workstream of the Founding Board

April 2

Jodrell Bank (UK) was selected as location for the SPO

April

Legal advice was obtained from a London based international Law
Firm, Clifford Chance

May 20

First presentation by Clifford Chance of the structure of a suitable legal
entity to the Founding Board, identification of issues of consensus, open
issues and dependencies

May 21

Meeting of the Pre-construction Working Group in which it was agreed
to form a Legal Working Group (LWG): a dedicated group of the
Founding Board representatives to guide the discussion and prepare the
legal documents

June 20

Meeting with Clifford Chance

July 5

Founding Board meeting in which the principles of the governance
structure of the preferred legal framework were agreed upon, further
discussion on open issues

July – October

Several meetings and telecons of the LWG to discuss (final) outstanding
issues

November 10

HMRC statement that the relating governance rights to membership
contribution were not seen as a material benefit for the members and
therefore relieved from VAT.

November 23

Membership Agreement (including an agreed Business Plan and draft
Articles of Association) was signed by 7 national funding agencies or
ministries, becoming the Full Members of the SKA Organisation

December 14

The SKA Organisation was incorporated and the Articles of Association
were filed at the Companies House

1

The aims of the five workstreams were, respectively: staffing the SPO, resourcing the PEP, SPO Director
recruitment, communication strategy for SKA Founding Board and SPDO, and establishment of the pre‐
construction phase legal entity.
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2.2 The path towards the establishment of the SKA Organisation
The decision at the SKA Forum (ISKAF 2010) in Assen to focus on the pre-construction
phase was for an important part induced by the fact that the SPDO arrangements with the
University of Manchester would come to a close by the end of 2011. To ensure that the SPDO
activities and its staff would continue smoothly in the pre-construction phase and to maintain
the momentum that was built up during PrepSKA, a legal entity should be in place before the
end of 2011. This would provide the SKA Project with the necessary legal personality for
decision-making. To achieve this, the legal documents to establish the SKA Organisation had
to be signed before 30 November 2011. This would leave sufficient time to appoint the
Directors and incorporate the company by mid-December so that the SKA Organisation could
be operational by 1 January, 2012.
Since Work Package 4 was asked by the ASG to shift focus during its meeting annexed to the
SKA Forum in 2010, the short-term governance has been top priority. The target date for
having a legal entity in place was announced in public at the SKA Forum. The first step was
to ask legal advice from Clifford Chance on suitable entities for the pre-construction period.
This advice was provided in general terms as it was not clear what the specific requirements
would be for the SKA Project. One of the dependencies was the location that would be
selected to host the SKA Project during the pre-construction phase. The call to host the SPO
Project during the pre-construction period was issued in December 2010, with a deadline for
response at 11 February 2011.
The first legal step towards the establishment of a legal entity was taken on 2 April 2011,
when a Letter of Intent was signed by 9 funding agencies and ministries to establish the SKA
Founding Board. The signatory parties of this Letter of Intent agreed that the SKA Founding
Board was to lead the SKA project to the pre-construction phase. One of the five tasks of the
SKA Founding Board was to develop a commonly agreed constitution and legal structure for
the SKA Governing body, and to prepare the establishment of a new legal entity for the preconstruction phase of the SKA. In its first meeting on 2 April 2011 the SKA Founding Board
ratified the decision made by the ASG to base the SKA Project Office at Jodrell Bank
Observatory (near Manchester) during the pre-construction phase. The SKA Founding Board
also asked the leader of WP4 (NWO) to lead the Legal Workstream preparing for the
establishment of the new legal entity.
In its second meeting on 20 May 2011, the SKA Founding Board selected the preferred model
to set up a national legal entity. The Legal Workstream was tasked with the objective to
develop a signatory ready implementation agreement to establish a national legal entity to
govern the SKA project in the pre-construction phase. To reach this objective, a Legal
Working Group consisting of representatives of Founding Board members was formed. The
LWG, obtained legal advice from the London based international law firm Clifford Chance
and has built on
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a) the work PrepSKA WP4 team did for the JIA Tiger Team (strawman model) and the
Pre-Construction Working Group of the ASG2;
b) the input of the PEP review [SSEC 6, 6-7.0a discussed in Rome meetings, March
2011]; and
c) issues, options and lessons learned addressed by the OECD‟s Global Science Forum in
its report on establishing large international research infrastructures [GSF, December
2010, Establishing Large International Research Infrastructures: issues and options].
The selection of the preferred national legal entity was related to the location of the centre of
activities in the pre-construction phase of the project, as was advised by Clifford Chance. As
the SKA Project Office would be based in Manchester, the LWG looked into a UK Company
with the first focus on a Company Limited by Guarantee (CLG), modelled to the requirements
of the SKA project. This model was recommended, as it represented a flexible governance
structure providing for limited liability of the members. In addition, a CLG is a form which
could be easily understood and accepted by the UK Charity Commission if charitable status
was sought (as a registered charity, the Organisation was likely to attract reliefs on
expenditure and business rates).
Prior to the establishment and implementation of the CLG, the parties involved would have to
reach agreement on issues such as the decision making mechanisms, authority, and
responsibility of the SKA Project. These agreements would be written down in the Articles of
Association of the SKA Organisation and be reflected in the Membership Agreement3. For the
first drafts of the legal documents for a CLG, the PrepSKA WP4 team benefited from the
results of the ASG JIA Tiger team, which had produced a list of priority items relevant for an
Implementation Agreement. The first draft for a CLG reflected the principles and ideas as
discussed by the JIA Tiger Team. In the Founding Board meeting of 20 May 2011 in the
Netherlands, the CLG was presented by an experienced senior partner of the Clifford Chance
Law Firm (London Office), who also guided the ensuing discussion. The topics of discussion
for this first meeting were the identification of issues of consensus, open issues and
dependencies to determine the priority of issues.
Following the SKA Founding Board meeting of 20 May 2011, Clifford Chance was assigned
by NWO on behalf of the SKA Founding Board to provide guidance notes, to guide the
discussions in the Legal Working Group, and to prepare draft documents with the aim to
establish the CLG by July 2011. Until June, the Legal Working group made a maximum
effort to develop a signatory ready document in time for the International SKA Forum in
Banff on the 6th of July. However, it soon became clear that it was not feasible to move
towards the establishment of the entity in July, as domestic procedures were more time2

In 2009-2011 Work Package 4 led the JIA Tiger Team, which was installed by the ASG on 9 July 2009 with
the objective to provide input for the discussion in the ASG towards a Joint Implementation Agreement (JIA) for
the SKA. This Tiger Team has developed a strawman governance, constructed a list of priority items relevant for
the JIA, and discussed the possible content of these items in the Tiger Team and the Core Group of Work
Package 4. The results are described in Deliverable 2.
3

The combined set of the Articles of Association and the Membership Agreement is referred to as the legal
documentation in the remainder of the document
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consuming than had previously been expected and more detailed legal documents were
required.
In the weeks following the SKA Forum, several updates and drafts were produced,
commented upon and discussed in telecons and face to face meetings of the LWG. The
remaining and upcoming issues were addressed in the LWG with further legal guidance and
advice by Clifford Chance‟s experts. As some of the issues to be resolved depended on other,
still on-going, processes, the order of discussion was not always efficient. Some technical
issues (including VAT) were discussed in detail with the LWG and experts from Clifford
Chance and STFC‟s legal advisors.
By the 9th of September, a mature and discussion ready draft of the Membership Agreement
and draft Articles of Association was provided by Clifford Chance, accompanied by an
extensive guidance note (the updated summary note can be found in Annex B).
These legal documents were on the agenda of the Founding Board meeting of 29 September,
to investigate consensus and discuss remaining issues. Some major issues (voting procedure
on the site decision and VAT clearance, see Section 4.4) remained unresolved after the
Founding Board meeting. The LWG had extensive telecons and close contact with Clifford
Chance in October to address those issues. In the beginning of November two Founding
Board telecons were required to resolve the most important outstanding issues and finalise the
legal documents. Several topics were left undecided because of the limited amount of time.
As these were felt to be important enough to require a quick solution, they were included as
byelaws in the legal documentation, thus ensuring that the Board would discuss them soon
after incorporation.

Figure 1 - On 23 November 2011, seven national governmental and research
organisations announced the formation of the SKA Organisation (China not
on this photo).
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Finally, on November 23rd, seven national parties signed the Membership Agreement to
establish the SKA Organisation and became Full Member of the SKA Organisation, see
Figure 1. These parties were: Australia (the Department of Innovation, Industry, Science and
Research), China, (National Astronomical Observatories, Chinese Academy of Sciences),
Italy (Istituto Nazionale di Astrofisica), the Netherlands (Nederlandse Organisatie voor
Wetenschappelijk Onderzoek), New Zealand (the Ministry of Economic Development),
South Africa (National Research Foundation), and the United Kingdom (Science and
Technology Facilities Council)4.

2.3 Identified steps of activities
The complete process towards the incorporation of the SKA Organisation took from April
until December 2011. This section summarises the most important steps that were taken
towards incorporation:
April 2011-December 2011


LoI: Establish commitment to set up a suitable legal framework
o Selection host SPDO
o Selection of a suitable national legal framework for the pre-construction phase



Consensus on the suitability of a specified legal framework (Founding Board, 20 May)



Consensus/identification of pre-incorporation requirements
o Business Plan (based on the Project Execution Plan) and funding commitment
o Critical mass; a minimum number of Members to sign up
o Membership contribution exempted from VAT charge



Consensus on the governance structure (May-November 2011)
o Preparation of draft Members Agreement and Articles of Association
o Provision of detailed comments by the Pre-Construction Working Group and
Legal Working Group
o Provision of detailed comments by representatives of the SKA Founding Board
Members
o Indication of signatory readiness by the SKA Founding Board Members
o Preparation of the final legal documents and Annexes and final legal check

4

In March 2012, Canada (National Research Council of Canada) joined as Full Member of the SKA
Organisation, and in April 2012 India (National Centre for Radio Astrophysics joined as Associate Member
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o Provision of an agreed business plan, ensure minimum funding commitment is
met
o Formalise commitment to the SKA project: sign membership agreement
o Prepare the Application Forms for the parties (members) of the CLG


Establishment of the SKA Organisation (December 2011 – March 2012)
o Incorporation of UK limited liability Company by guarantee for the preconstruction period with a pre-construction mission: the SKA Organisation
o Members appoint their directors
o The first meeting of the Board of Directors was held at which (a) the
Membership applications are formally approved and (b) specific matters are
considered
o Prepare and approve amendments of the Articles of Association as was agreed
by the Members prior to undersignment of the Membership Agreement
o Develop the bye-laws on key internal procedures as was indicated in the
Membership Agreement and the Articles of Association

3. Purpose and structure of the SKA Organisation
The purpose of the SKA Organisation is to execute the Project Execution Plan (PEP), to select
the site to construct the SKA Facility and to prepare the governance for the construction and
operational phase.
This section describes the core documents in which the purpose of the SKA Organisation
during the pre-construction phase is reflected. In addition, it describes how the governance is
structured to achieve this purpose.

3.1 Business plan for the pre-construction phase
The Business Plan is an important document for the finalisation of the legal documents as it
sets out the scope and purpose of the SKA Organisation. It was developed by the PreConstruction Working Group and approved by the Founding Board in its meeting of 23
November 2011. The Business Plan is appended to the Membership Agreement. Below the
scope and purpose of the Business Plan are set out as they were described in the introductory
note for the SKA Founding Board.
As discussed in various elements of the policy development, it was agreed that a „Business
Plan‟ would be required. This Business Plan would describe the financial and programmatic
plan for the operation of the SKA Organisation; essentially, it would describe the plan for
function of the SPO as the operating arm of the SKA Organisation in order to deliver the aims
of the PEP. This plan would account for the reality of the funding situation, as opposed to the
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aspirational nature of the PEP. Unlike the PEP, it would only provide a high-level description
and not a detailed plan.5
The Business Plan includes a table of the planned contributions from the intended Members
over the entire pre-construction period. This includes both firm intended contributions from
those who would be expected to become the Founding Members and also more speculative
elements where a country may join later (perhaps starting as an “Associate Member” and then
upgrading to becoming a full member). The General Director will present a budget each year
based on the requirements of the Organisation, which in turn will be framed by the Business
Plan and the assumptions the Director is able to make on income to the Company (i.e., the
result of the resources available from the Full Members and any work that the Director does
in encouraging new Members, thus enhancing the available budget). The Business Plan
reflects the implementation of the programme for the pre-construction phase defined by the
PEP.
In terms of the legal documentation of the CLG, the Business Plan is the appended reference
document. The PEP will be available as the baseline reference, but not as one of the annexes
of the Members Agreement or Articles of Association.

3.2 Structure of the SKA Organisation
This section contains an overview of the features of the legal framework and the governance
structure of the SKA Organisation. In the Summary note by Clifford Chance, dated 27 April
2012 (an update of the 15 September 2011 version), the specifics of the framework and
structure are described in detail (see Annex B).
3.2.1 Legal Framework
The SKA Organisation is legally framed in the model of a Private Company limited by
guarantee (CLG) under the Companies Act 2006, English Law. A CLG is a national legal
entity and provides for a legal existence separate from its members and officers. This means
that it can own assets, enter contracts, employ people, and sue or be sued in court. The
directors of the CLG are its agents and therefore are not personally liable for the CLG's debts.
The Members provide the funding by means of a contribution but do not have a claim over
the assets of a CLG, unlike a company with a share capital.
A CLG is legally structured by its Articles of Association and the underlying Membership
Agreement. The Articles of Association are a public document that needs to be filed with
Companies House in the UK and are mandatory for companies incorporated in the UK. The
Articles will have provisions setting out the objects of the company, the composition of the
5

The PEP is a so-called “living document” generated during 2010 by a team of people
including the SPDO, members of the international SKA engineering/science/technical effort,
and inputs from the SKA Funding Agencies. It is a document that describes the work to be
undertaken to achieve construction readiness for the SKA, in terms of technical and
organisational aspects. It makes no attempt to fold in financial capability, but merely presents
the best judgement of the authors on the organisation, the arrangement of work areas and
staffing and non-staffing resource requirements.
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board of directors, the appointment and removal of directors and members, the functions and
powers of directors and members, the procedures for director meetings and member meetings,
and such other matters that facilitate the administration of the CLG. The Articles also set out
the detailed administrative and governing clauses relating to the day-to-day management of
the CLG for the SKA project. This document, together with any amendments made to it,
binds all present and future members of the CLG.
The Membership Agreement on the other hand is a private document which is a simple
contract between the members and therefore can deal with all aspects of the relationship
between the parties if required, including the personal rights and obligations of members (for
example, funding requirements, valuation of in-kind contributions, and confidentiality
provisions). It only binds the parties that sign up to such agreement. Consequently, any new
member would need to sign up to this agreement to be governed by its provisions. It is for the
parties to decide the procedure of amendment to the Membership Agreement.
Governance Structure
Figure 1 below shows an organogram demonstrating the relationships between the Board of
Directors, Director General, and the expected starting advisory structure. The outline of the
hierarchy of the various committees is indicated by the appointment and reporting links in the
diagram. The SKA Organisation has opted for two types of advisory committees: the finance
committee is directly reporting to the Board of Directors and the other advisory committees
advise directly to the Director General, as he manages the day to day business of the SKA
Organisation.
The SKA Siting Group (SSG) and the Site Selection Advisory Committee (SSAC) are not
committees of the SKA Organisation but are shown in the diagram to visualise their role in
the Site Decision process. The SSG, as a Working Group of the SKA Organisation has a
temporary relationship with the SKA Organisation and was installed with the sole purpose of
providing an oversight on the production of the Recommendation and Report on the two
candidate countries. This group will only exist until the moment the Site is selected by the
Members. The SSAC provides the SSG with the Recommendation and Report on two
candidate sites. The SSAC is an independent committee of independent experts and has no
formal links with the SKA Organisation. Both committees will cease to function after their
task has been concluded.
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Figure 2 - SKA Organisation Organogram
Governing Bodies
The governing bodies in the CLG are the Members, the Board of Directors and the Director
General. These bodies may be advised by committees as is required. Figure 2 shows
examples of the decisions of these bodies in the SKA Organisation. The decision making
within the SKA Organisation is classified in levels of 50%, 75% and 100%. Thorough
analysis was required to determine what decisions would be taken at what voting level (i.e.,
identify those decisions that were felt to be specifically important to the operation of the
Organisation and should therefore by reserved for special decision making by the Board
and/or Full Members).
Figure 2 also shows the hierarchy within the SKA Organisation. A clear line of authority is
developed flowing from the Members (contractual funding obligation to the SKA
Organisation) to the Board of Directors (responsible for solvency of the SKA Organisation
and oversight of the execution of the SKA Project to the Director General who is responsible
for the execution of the project on a day to day basis.
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Figure 3 - the main organs of the SKA Organisation and their authority.
3.2.2 Governance – Some specifics
This section highlights some specifics of the SKA Organisation concerning membership,
contribution, voting, and the operational business. These points were the outcome of
discussions which are further described in Section 4 and are characteristic of how the CLG
was detailed to the requirements of the SKA Project.
Some of the important characteristics of the SKA Organisation are:
 There are two classes of Membership: the Associate and Full Members, each with
their own (voting) rights and obligations. There are no statutory Observers, but
standing invitations can be issued.
 There is a double representation of the members on the Board and at the Members
level, of which one representative has the voting right. At least one of the two
representatives should have an affiliation with science.
 The Director General exercises the overall SKA Project; the operational and financial
authority is delegated by the Board of Directors.
 There is a simple voting structure: one Member, one vote.
 The fixation of the exchange rate for foreign currency will be arranged.
 Cash and local contributions of the Full and Associate Members will be registered
(there should be no consequences of this registration within the SKA Organisation that
can be seen as material benefit).
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A minimum amount of cash funding per Full Member is required. Flexibility is built
in to allow changes to be made to the Business Plan and the Project Execution Plan.
Those changes which impact the budget could need approval by the Board. Those
changes which do not impact the budget could need approval by the General Director.

4. Topics of discussion
This section lists some of the main topics of discussion on the route towards setting up a
national legal entity. These are general issues that can be expected in any such route, the order
depends on the overall maturity of the project. As stated before, the difficulty in this project
was the parallel development of the dependencies and the governance. The issues were solved
by consensus, by compromise or were left open to the authority of the Board.

4.1 Funding commitment
4.1.1 Funding Issues
During the discussion, funding was one of the first issues that needed to be solved. An
important timing decision relates to entering into key trading contracts for the SKA
Organisation as the staffing arrangements (transfer of staff from SPDO to the SKA
Organisation) were due to end by 31 December 2011. To mitigate the risk of losing
momentum, it was, therefore, important to set a time limit by which the Pre-Incorporation
Commitment Threshold was to be met. It was agreed that a part of the pre-incorporation
funding commitments needed to be cash commitments. In addition, a minimum contribution
(€1,000,000 over the full pre-construction phase and a minimum number of Members (5)
were set as pre-incorporation requirements.
Non-cash contributions or "local" contributions should be those which meet the budget
requirements (e.g., secondment of labour, provision of services to the project office, work
packages). Items which are intangible in nature, such as intellectual property, should be
admitted as local contributions. It is important to develop the valuation procedure of the local
contribution in a bye law right at the start of the pre-construction phase. It is an important part
of the SKA Project and the utmost transparency is required. The principles governing the
valuation of work packages will be set out by the Board of Directors in a byelaw. The
Director General will be responsible for the valuation of the local contribution.
Several methods to value local contributions were brought up in discussion:


Valuation of local contributions can be undertaken by external auditors, and may need
to include a technical review to assess its value and whether such contributions meet
the requirements of the organisation.



Any valuation principles can be determined by the Board on simple majority.

It will be up to the SKA Board to develop the most appropriate model. A register of cash and
local contributions made by the Associate and Full Members of the SKA Organisation should
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be kept. This register can be transferred to the Governing Board of the next phase of the SKA
Project.
Another topic of the funding-related discussion was the transition from Associate to Full
Member. It was agreed that such a member would be required to catch up the outstanding
Initial Membership Dues, to guarantee that all voting Members pay an equal share. To
become a Full Member, parties do not have to start out as Associate Members; they do,
however, need to fulfil the Initial Membership obligations. This would also serve as an
incentive to join early, as it would not make a difference in the financial obligations to join
late.
Defaulting member
The Board of Directors may take the appropriate measures if a Full Member fails to pay or
contribute any part or all of its Members' Contribution. These measures constitute of
suspension for a 6 month period or ultimately termination of the membership. Paying interest
on outstanding contributions or declassification of Membership was not felt appropriate and
acceptable according to the public character and level of representation of the countries.
4.1.2 Contribution model
This was not so much a topic of discussion as one of the first matters to decide upon. When
setting up a new organisation with an operational power, it is very important to lock in a
provisional budget before anything is signed. For the SKA Organisation the following
contribution model was selected: a fixed minimum contribution of €1,000,000 for the entire
pre-construction period of 4 years with annually instalments of €250,000 per year.
4.1.3 Charitable Status and Scientific Research Associations
At the Founding Board meeting of 20 May 2011, the Legal Workstream was informed that it
could be important to consider a charitable status, because of the tax benefits which would
flow from it (by reducing the net cost of a contribution from the UK). Further analysis of the
impact was needed and depended on the Business Plan and Project Execution Plan.
Clifford Chance provided advice on obligations and restrictions applicable to charities. They
also included the Scientific Research Association (SRA) in their advice, as an SRA has
similar benefits to a charity but is not subject to the scrutiny of the Charities Commission in
the UK. The SKA Organisation as a CLG is flexible to opt for charitable status or SRA status
later on in the project. Proper analysis would be required then to prove that that will be more
beneficial for the SKA Project as the charity model has advantages when a large cash flow is
expected. On the other hand, a charitable status will cause an administrative burden for an
Organisation. It can also be intrusive, as it can impact the management requirements of the
company. This was concluded to be a matter to be decided upon later by the SKA Board.

4.2 Membership
4.2.1 Voting Rights

The voting model selected for the SKA Organisation is that each Full Member is entitled to
one vote. In this way the voting structure is simple and does not differentiate between
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members related to the total amount of their contribution. This is the backbone for building a
solid collaboration. This construction may work well in a structure where initial membership
dues are compulsory and all other contributions are voluntary, because it aspires to the longer
term goal of the SKA project to include representatives of all the national parties that were
collaborating in the SKA Science and Engineering Committee (SSEC) and also new
interested parties for collaboration in this global project. Therefore, the weighted voting
system seemed inappropriate for the pre-construction period of the SKA project. This might
be different in the construction and operational phases.
4.2.2 Obligations related to contribution
Termination
If any Member gives notice of termination of its membership of the SKA Organisation prior
to completion of the Pre-Construction Phase, that member shall not be entitled to a refund of
its Members' Contribution.
Default mechanism
Arrangements have been made in case of default. The Board may decide to:
 Suspend the member if the contribution is unpaid for more than 6 months; or
 Terminate the Membership by a resolution if the Member is in breach of its
membership obligations.

4.3 Decision-making
4.3.1 Classified voting model
A model for classified decision-making was developed after thorough analysis. The subjects
to be reserved for a classified voting level were agreed and classified to be decided by a 50%,
75% and 100% majority. These matters were identified as matters which might affect the
strategy and overall execution of the project.
4.3.2. Resolutions
The CLG can use written resolutions as an alternate to physical meetings. This applies to the
Board as well to the Members meeting. There are certain requirements for the procedure of a
Members‟ written resolution which are imposed by law. According to Article 44.2 some
decisions are classified to be passed by way of a Members‟ written resolution.
4.3.3 Site selection procedure
One of the most important decisions to be taken during the pre-construction phase is the
selection of the site for the SKA telescope. A timely decision on the site selection is beneficial
to the execution of the SKA Project. It will provide clarity to the candidate host countries and
will enable the site development to line up and anticipate on the execution of the Project.
For that reason it was decided to incorporate the selection of the preferred site as an objective
of the SKA Organisation. The site decision was to be made by the Members according to the
following procedure: The SKA Members meeting receives the SSAC‟s report and
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recommendation from the SSG for consideration, factors in any discussions/negotiations that
have taken place with the candidate sites, obtains any additional information required from
the candidate sites, and makes a decision on the site for SKA. The SSAC Report would serve
as a basis for consideration of the Site Selection Recommendation by the Members. Both the
SSAC and the SSG (formally a working group within the Organisation) will be disbanded
following the delivering of the SSAC Report and Recommendation.
Deadlock-breaking mechanism for the site decision
It was agreed that the selection of the site should be supported by all the Full Members,
excluding the Members who have a direct interest in the site selection so called “Interested
Full Members”.
The decision on site selection is a reserved matter that requires a 100% decision by the Full
Members. The main point was that a 100% vote effectively means consensus, which has been
a long-held principle of the SKA project for decision-making. It is very important to maintain
unity in the project (and a strong commitment of all partners) in order to successfully address
the exciting challenges ahead. Consensus has also been the guiding principle for similar
important decisions taken in other global partnerships.
In spite of these arguments, the LWG endorsed the principle of a deadlock breaking
mechanism in the end, as it would help a timely site decision and would allow the project to
move forward in case a 100% decision would not been reached.
The LWG, supported by Clifford Chance, advised that an adequate mechanism was to be
decided upon by resolution by all the Full Members in the first Members meeting after
incorporation and that this resolution should be agreed upon before the SSAC report was
transmitted to the Board. Key features in the deadlock breaking mechanism were to set a
schedule for a second voting while lowering the threshold6.

4.4 VAT
In selecting the legal framework, VAT is a very important topic because the members would
like to prevent leakage of funds to the Treasury. As the LWG has no expertise on VAT, the
VAT experts of Clifford Chance were approached to provide advice. Clifford Chance
provided a VAT note to the Founding Board on the VAT model for the Membership
contribution and the Work Packages. An excerpt of the Clifford Chance VAT note is given in
Section 4.4.1.
Once the purpose and scope of the organisation, the business plan, and the related VAT
regulation are clear, the most beneficial legal framework can be chosen. Based on its intended
activities, the "natural" position for the SKA is that it would not be entitled or required to be
registered for VAT. Although this means that no VAT would be chargeable on any of its
activities, it also means that it would not be able to recover any of the VAT it incurs.

6

The appropriate arrangement was agreed upon by the Board and approved by the Members after incorporation.
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A proper VAT analysis of the overall model of operations of the Organisation is therefore
important. It is preferable to assess the commercial and economic drivers to see if the issues
can be resolved without putting in place a (potentially artificial) VAT-driven structure.
As the business plan, constituting the overall model of operations, was developed in parallel with the
legal documents it was only possible to discuss the various VAT options in the final stage.

4.4.1 VAT on Work Packages
The VAT implication for the Work Packages is an issue the Board should consider at a later
point as VAT–driven solutions should not be devised without a proper analysis. It may, for
instance, impact the cash flows of the project and should, therefore, be taken into account
when developing the cash flow model and operational structure.
It is recommended that VAT in relation to Work Packages should be considered as a separate
VAT work stream. Once the underlying commercial agreement regarding the Work Packages
has been established (it is not possible to provide a VAT analysis until the commercial
structure of the Work Packages is known), it is expected that this work stream should be
capable of being progressed fairly quickly (assuming of course that the members are on top of
their own VAT positions).
Some examples of key issues that need further consideration are:


Would members incur VAT when producing a Work Package?



Would they be able to recover such VAT?



Would Work Packages be transferred to the SKA and, if so, would such transfers be
effected for value? (I.e., would the SKA pay or do anything in return for the Work
Packages?)



Would the Work Packages comprise services and/or goods (e.g. goods such as
prototypes)?

4.4.2 VAT on membership contribution
At its meeting of September 29th, the FB discussed the (low) legal risk of VAT on
membership contribution in a Company Limited by Guarantee. Within the English legal
system, there was a potential risk that the applicability of the EU directives would not be
prioritised above an (practically) outdated UK Guideline, concerning the material benefit of
governance rights. To obtain 100% security, it was agreed that VAT clearance would be
sought from Her Majesty Revenues and Customs (HMRC). The timescale for obtaining
clearance was not guaranteed and could therefore cause delay.
To mitigate the schedule risk, the Legal Working Group developed and prepared an alternate
option: the Company Limited by Shares (CLS). Clifford Chance was asked to converse the
CLG documents to suit an alternate CLS framework. However, as was expected, the HMRC
provided clearance within the timeline of finalising the legal documents and the alternate
option was not further developed.
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4.5 Freedom of information
The basis of UK Freedom of Information laws is that any person may request to have access
to all information that is held by a public authority. The Freedom of Information Act (FOIA)
includes information received from third parties, and information which came into the public
authority's possession at any time.
With respect to the SKA Organisation this means that any document held by or distributed to
a member is potentially disclosable to the public. This is only the case for members that are
public bodies and, in addition, it is subject to various exceptions. Applicable exceptions for
the SKA Organisation might be a) information provided in confidence, b) information with
prejudice to commercial interests and c) information concerning international relations.
It will be up to the Board to decide about confidentiality of certain information or stages in
the procedures and to take in account the effect of the FOIA.

4.6. Overview of the bye laws to be developed by the Board of Directors
Because of the tight schedule, some important aspects of the SKA Organisation were not
discussed during the preparation of the legal documents. As they were seen as vitally
important for the SKA Organisation these topics were identified by the LWG and listed as a
bye-law to be detailed by the Board of Directors and listed in the Articles of Association in
article 16.

5. Conclusion/Reflection on the process
The whole PrepSKA Project, and especially the process towards the establishment of the SKA
Organisation, was carried out in the most transparent way possible where good care was taken
to ascertain the involvement of the potential founding members and make sure that the
candidate sites were represented in all important discussions. In this way, it was possible to
understand and address the perspectives of the candidate sites where relevant. .
As stated before, the difficulty in the process towards the establishment of the SKA
Organisation, were the parallel activities. Some of the decisions with an impact on the
governance needed more discussion or ripening than others. To keep momentum, the LWG
was developing the governance structure while or even before dependencies were dissolved.
This explains the order of topics of discussion and the relating steps in developing the
governance structure.
The preparation of establishing a UK national legal entity, being an entity which is not
familiar to most parties, is time-consuming and should not be underestimated. The English
legal system requires a large amount of detail in the Articles themselves, whereas this is not
common in well-known international organisation as e.g. ESO. It was, therefore, required to
obtain advice by a specialist UK based Law Firm.
Considering the number of international parties involved, a maximum effort was made by all
to achieve the incorporation by the end of 2011. Looking back on the progress made since
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April 2011, it has been a major effort of all, which could not have been achieved in such a
short timeframe without the commitment and support of the parties involved.
This achievement was built on the fundament of collaboration of the scientists in the SSEC
and the funding agencies. The formalisation of the funding agencies into the ASG in 2009 has
provided the SKA Project with support and guidance whereas the PrepSKA Board could steer
the deliverables.
Last but not least, we should not forget that it was the joint effort of all PrepSKA work
packages that made the establishment of the SKA Organisation for the pre-construction phase
reality.
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Annexes
A. Letter of Intent
B. Summary note by Clifford Chance

LETTER OF INTENT
GLOBAL PARTNERSHIP CONCERNING THE SQUARE KILOMETRE ARRAY
This L e t t e r of I n t e n t c o n c e r n s t h e e s t a b l i s h m e n t o f a F o u n d i n g B o a r d w h i c h is t a s k e d
with developing a legally constituted governance structure and an adequately
r e s o u r c e d SKA O r g a n i s a t i o n f o r t h e p r e - c o n s t r u c t i o n p h a s e f r o m 2 0 1 2 t o 2 0 1 5 .

Preamble
The Square Kilometre Array (SKA) is a multi-purpose radio telescope covering the frequency
range from 70 MHz to 25 GHz that will play a major role in ansv^ering key questions in
astrophysics and fundamental physics. This will be realized with well-advanced technology
involving aperture arrays and dishes with Innovative feeds. The construction o f t h e SKA will be
implemented in phases that are described in Strategy to Proceed to the Next Phase (ref WP2OO5.010.030-PLA-002)
The SKA facility will make use of new technology antennas, signal transport, signal processing
and computing and unites radio frequency technology with information and communication
technology. As such, it will drive various developments in science and technology, data
distribution and data archiving,
The current SKA agreements on the collaborations with the SKA Science and Engineering
Committee (SSEC) and SKA Project Development Office (SPDO) expire on 31 December 2 0 1 1 .
A Project Execution Plan (PEP, ref MGT-001.005.005-MP-001) has been developed for the
2012-2015 pre-constructlon phase to bring the SKA Project to the point of construction
readiness by the end of 2015. The PEP describes the management and content of the work to
be done in the pre-construction phase.
The signatory parties intend to develop a legally constituted governance structure to succeed
the current SKA arrangements. For reasons of continuity, the new governance structure should
be in place prior to the end of the current SKA arrangements.
The signatory parties wish to express their intention to work towards the development of a
resourced execution plan for the pre-construction phase of the SKA project and towards the
establishment of a legal entity in connection with the governance of the pre-construction
phase, but understand that no legal entity is created by this Letter of Intent itself.
The present Letter of Intent does not imply any legal commitment on the part of the signatory
parties.
Signatory parties
The signatory parties are expected to be organisations of national scale and to be in a position
to coordinate the interested parties in their respective countries. They should have, in
principle, the funding capability to contribute to the development o f t h e SKA Project in the preconstruction phase.

.^Hfft^t^ymSs-aai^iLyr^sJTg^

Purpose o f t h i s d o c u m e n t
The signatory parties of this Letter wish to establish a Founding Board which will be tasked to
work towards a legally constituted governance structure and an adequately resourced SKA
organisation for the pre-construction phase.
This Letter of Intent concerns the anticipated participation of the signatories in the Founding
Board and does not commit to any participation beyond this Founding Board.
The signatory parties intend to collaborate in agreement with their common ambition for the
execution of the SKA Project. They intend to use their best endeavours to identify a
contribution towards the pre-construction budget.
The overall ambition is to establish an adequately resourced pre-construction legal entity by
July 2011, and reach the point of construction readiness of the SKA project by the end of
2015.

Founding Board
The signatories intend to establish a Founding Board whose membership will comprise two
representatives from each signatory, one of whom is a scientist with relevant expertise; the
other who is a representative of the signatory with appropriate financial authority.
The Founding Board will seek to make decisions by means of sufficient consensus. I n case
consensus cannot be reached, said decisions shall require a two-third majority vote o f a l l the
available members of the Board.
The Board Members will appoint the chair of the Founding Board at its first meeting. The chair
is selected by a majority vote.
The rules for nomination of the chair and the provision of secretarial services will be decided by
the Founding Board.
The Founding Board will seek to:
• Develop a commonly agreed constitution and legal structure f o r t h e SKA Governing
body, and prepare the establishment of a new legal entity for the pre-construction
phase o f t h e SKA.
• Determine the location of the SKA Project Office (SPO) after consideration of the
recommendation of the Agencies SKA Group.
• Oversee the development of a commonly agreed resourced execution plan for the preconstruction phase of the SKA.
• Oversee the preparation of the recruitment process for t h e Director of the SKA Project
Office in consultation with the SSEC.
The Founding Board will terminate its activities and be discharged upon the installation of the
SKA Governing body which will then be the governing body of the SKA pre-construction legal
entity.

Cost of t h e F o u n d i n g B o a r d
The signatories anticipate arranging the sharing of the costs and liabilities incurred by the
activities of the Founding Board in an equitable manner within the limits of their respective
budgets.
The members of the Founding Board may request to have a translation of key documents
concerning the activities of the Board in the official language of the country they represent.
This cost of translation will be considered as cost of the Founding Board,

Resources
To demonstrate their initial commitment, the signatories intend to provide up to EURO 50,000
per signatory limited to covering the cost of the Founding Board activities. The EURO exchange
rate will refer to 2 April 2 0 1 1 .
It is the intent of the signatories to bring sufficient resources to develop a viable resourced
Project Execution Plan for the pre-construction phase of the SKA project.
As set out in the reviewed SKA Project Execution Plan, these will include resources to support a
centrally-based project office and distributed work packages as appropriate.

Duration/Validation
This Letter of Intent, notwithstanding its lack of legally binding power, is effective upon
signature and will expire upon the establishment of the pre-construction legal entity for the
SKA Project.
In the case that no viable execution plan for the pre-construction phase has been agreed by 31
December 2011, the Founding Board will determine the potential course of action to be
followed.
This Letter of Intent may be extended by mutual consent of the Signatories participating in the
Founding Board.

New Parties
This Letter of Intent is open for other interested parties to sign with the agreement of all
members o f t h e Founding Board.

Disputes
The Founding Board will utilize their best endeavours to settle disputes in an amicable manner.

Amendments
Amendments to this Letter of Intent can be agreed upon in writing by all the signatory parties.

Working Language
English is the working language.

Signed at the office of INAF in Rome, Italy, on 2 April 2011.

Signatory representing the parties in Australia
Australian Department of Innovation, Industry, Science and Research
Patricia Kelly, deputy secretary

Signatory r e p r e s e n t i n ^ h e parties in China
National Astronomical(sOservatories
Chinese Academy of Sciences
Dr. J'lnx'm Hao, deputy director

Signatory representipg^the parties in France
Institut National des Sciences de I'Univers du Centre National de la
Recherche Scientifique (CNRS-INSU)
Jean-Marie Hameury

>H.Signatory representing the parties in Germany
Bundesministerium fur Bildung und Forschung (BMBF)
Dr. Franz-Josef Zickgraf

Signatory representing the parties in Italy
Istituto Nazionale di Astrofisica
Dr. (^briele Villa, Director of Projects bepartment

Signatory representing the parties in New Zealand
Ministry of Economic Development
Mr Jonathan Kings, project director

Signatory representing the parties in the Republic of South Africa
Department science and technology
Dr. ya\ \Aur\sam'\, deputy director general

Signatory representing the parties in the Netherlands
IMederlandse Organisatie voor Wetenschappelijk Onderzoek

Signatory representing the parties in the United Kingdom
Science and Technology Facilities Council
John Womersley, Director Science Programmes

Signatory for the parties in Canada
National Research Council Canada | Conseil national de recherches Canada
Danial D.M. Wayner, Vice-President, Physical Sciences
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Summary note to accompany governing documents of the SKA Organisation, a private
company limited by guarantee incorporated under English Law.
1.

INTRODUCTION

1.1

This memorandum summarises certain provisions of the Membership Agreement
signed by the founding members on 23 November 2011 and the Articles of
Association (as at 23 November 2011 and as subsequently amended as at the date
hereof) which were prepared on the basis of conclusions of the SKA Founding Board
legal working group ("LWG"), as well as providing additional advice on certain
aspects relating to the formation and governance of a private company limited by
guarantee ("CLG"). This memorandum has been prepared based on your specific
requirements (as discussed with you) and is an update of a previous memorandum
prepared for the LWG dated 15 September 2011.
A separate note summarising certain VAT aspects of the project and the related effect
of seeking UK charitable status, and the possible structures that would be used, has
been circulated to the LWG separately. Based on that advice and the other advice
received by the LWG, it was decided that, having sought and obtained clearance from
HMRC in respect of VAT, a CLG was the most suitable structure for project.

2.

OVERVIEW OF A COMPANY LIMITED BY GUARANTEE:

2.1

A CLG has a separate legal existence from its members and officers. This means that
it can own assets, enter contracts, employ people, or sue or be sued in court. The
directors of the CLG are its agents and therefore are not personally liable for the
CLG's debts. Members do not have a claim over the assets of a CLG unlike a
company with a share capital.
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2.2

Members of the CLG are required to guarantee to contribute (usually a nominal sum
of £1) to the company which they would be required to pay up if the CLG is wound
up and requires the money to pay off its debts. Their liability to the CLG is limited to
this amount.

2.3

A CLG need not restrict the type of activities it can undertake and can have all the
powers companies normally have, including the ability to borrow money, own assets,
charge such assets as security or enter into contracts. It can also perform fund-raising
activities to fund itself which could potentially include issuing debentures, or inviting
and receiving donations and legacies. There will however be restrictions imposed on
the activities of the CLG if it were to apply for charity status. This can add
administrative burdens and operational restrictions to the activities of the CLG in
return for any tax advantages of charitable status.

2.4

The CLG can only distribute profits to its members and any provision in the articles
or in any resolution which purports to give any non- member the right to participate in
the divisible profits will be void. Again, if the CLG were to register as a charity it
cannot distribute its income or profits to the members.

3.

RELATIONSHIP BETWEEN ARTICLES OF ASSOCIATION ("ARTICLES")
AND MEMBERS AGREEMENT

3.1

The Articles are a public document that needs to be filed with Companies House in
the UK and is mandatory for companies incorporated in the UK. It sets out the
detailed administrative and governing clauses relating to the day-to-day management
of the CLG for the SKA project. This document, together with any amendments made
to it, bind all present and future members of the CLG. Under UK company law, any
amendments to the Articles require a minimum 75% of the members' votes. The
Articles, however, can generally only take effect as a contract between the members
in their capacity as members and so cannot deal with matters which are personal to
the members (e.g. IP licences) if such matters could be seen to fetter the CLG's
statutory powers.

3.2

The Articles will have provisions setting out the objects of the company (which could
be crucial if charitable status is applied for by the CLG and would need amendment if
charitable status were to be applied for), the composition of the board of directors, the
appointment and removal of directors and members, the functions and powers of
directors and members, the procedures for director meetings and member meetings,
and such other matters that facilitate the administration of the CLG.

3.3

The Membership Agreement on the other hand is a private document which is a
simple contract between all or some of the members and therefore can deal with all
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aspects of the relationship between the parties if required, including the personal
rights and obligations of members (for example, funding requirements, valuation of
in-kind contributions, and confidentiality provisions). It only binds the parties that
sign up to such agreement. Consequently, any new member would need to sign up to
this agreement to be governed by its provisions. It is for the parties to decide the
procedure of amendment to the Membership Agreement.
3.4

It is beneficial to have the Membership Agreement in addition to the Articles for the
following reasons:
(a)

The Membership Agreement can contain sensitive issues that the parties do
not want disclosed to the public at large;

(b)

UK company laws govern some aspects of the Articles such as amendments
and the entrenchment of any articles, and also requires any changes to the
Articles to be filed with Companies House. The Articles are therefore less
flexible in comparison to the Membership Agreement where the parties can
choose the types of provisions it contains and the rules on amending the
agreement. Also, there are no filing requirements for the Membership
Agreement.

4.

RELATIONSHIP BETWEEN BOARD OF DIRECTORS AND MEMBERS:

4.1

The SKA Organisation has two classes of members: in addition to the Full Members
there may also be Associate Members. Each Full Member is entitled to nominate one
voting Director and may vote at a general meeting of the CLG (see further below),
while Associate Members are entitled to appoint one non-voting board observer and
may attend, but not vote at general meetings. Full Members are required to make a
minimum cash contribution to the CLG, while Associate Members have no funding
obligations. Both classes of member may make contributions in kind to the CLG and
all contributions, whether in cash or in kind are registered.

4.2

The Board of Directors is the "operational body" for the CLG which is by law
responsible for the day-to-day management of the CLG. The Articles govern its
composition, the procedures for its meetings and the rules on decision making
including the voting procedure. Currently, the Articles provide for one vote per
Voting Director and decisions are passed when a certain majority of the directors vote
in favour. Directors can vote on delegating functions to committees, making byelaws
and various other operational matters. The test which each Director is required to
apply when making a Board decision is to consider what is in the best interests of the
CLG as a whole. When undertaking this exercise, each Director is required to put
aside any interests of a particular member or members, including the particular
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member who has nominated that Director. Each Full Member is entitled to nominate
two Directors to the Board, one being a voting director and the other being a nonvoting director. The non-voting director will be subject to the same duties and
liabilities as the voting director. All of the directors on the Board will be nonexecutive directors; there will not be any directors who are executive directors
4.3

The Full Members are the ultimate "governing body" of the CLG and can decide upon
crucial matters involving the CLG which relate to member specific issues such as any
increase in minimum membership contributions, amending the Articles of the
Membership Agreement, etc. It is up to the parties to decide which matters are to be
decided by the Full Members and not the directors. Full Members take decisions
through general meetings or by written resolution. UK company law governs the
procedure of such general meetings/written resolutions and other related aspects.
Members who are unable to attend a general meeting can appoint a proxy to attend
and exercise all their rights. Members can in this manner exercise control over the
CLG in matters that could potentially affect their rights.

4.4

In practice, the Board will require the Director General to carry out executive and
operational functions but the Articles should not express these as a legally binding
delegation, because of the fiduciary duties of directors (see point 5 below).

4.5

For a list of the matters that are within the powers of the Board and the Full Members
in the Articles, please refer to the table towards the end of this note.

5.

OVERVIEW OF DUTIES OF DIRECTORS OF THE CLG:

5.1

Under English law every company is required to have at least one natural person as a
director who is above the age of 16. All directors (including directors who are
corporate entities) have certain duties which are owed to the CLG which include the
following:
(a)

to act in a way that they consider, in good faith, would be most likely to
promote the success of the company for the benefit of its members as a whole.
Therefore, even if the director is a nominee of a member he must take into
account the interests of all the members and not just his appointing member;

(b)

if the CLG were unable to pay its debts or it became insolvent, the directors
would have to take decisions keeping in mind the interests of creditors of the
CLG and not just the members. Directors can be personally liable following
wrongful or fraudulent trading if they allow the business to carry on, and incur
debts, when they know there is no reasonable prospect of the company
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repaying them. If so, they could be held personally liable for the CLG's debts
if it subsequently becomes insolvent;

5.2

(c)

they must pursue only the objectives listed in the Articles of the CLG and
must use any powers granted for the purposes for which they were granted;

(d)

in exercising directors’ powers, they are required to exhibit a degree of skill
and care as may reasonably be expected from a person with their knowledge
and experience. For example, a chartered accountant who acted as a director
might be expected to know if the company was trading while insolvent;

(e)

they are required to monitor and supervise the performance of any delegated
activities. They continue to be responsible to the company even if they have
delegated their functions;

(f)

they should avoid placing themselves in a position where there is a conflict (or
potential conflict) between their duties to the company and other duties (see
further paragraph 11 below). They must not make private profits out of their
position at the CLG's expense.

Some of the potential consequences of the breach of directors' duties include:
(a)

personal liability for losses resulting from some acts or omissions such as
illegal acts or acts beyond their powers or undertaken with insufficient skill
and care;

(b)

joint and several liability for the consequences if they act collectively in
breach of their responsibilities;

(c)

disqualification from acting as a director for some types of conduct which
could last from anywhere between 2 to 15 years;

(d)

potential criminal sanctions for some breaches such as misappropriation of
CLG funds.

6.

OVERVIEW OF DECISION MAKING FOR THE CLG:

6.1

As noted, the Board will be responsible for the operation of the CLG and acting in the
best interests of the CLG as a whole, which will consist of directors nominated by
members. Even though they are member nominated representatives, the Directors
must put to one side the interests of members and make decisions in a way which they
consider to be in the best interests of the CLG.
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6.2

For ease, it is proposed that a Director representing a Full Member may also be
appointed by the same Full Member (at the discretion of the Full Member) as the
representative of such member for the purposes of attendances and voting at general
(or member) meetings. In this capacity, the member appointed representative at a
general meeting will be required to act in a different capacity to which he or she did at
Board level, and undertake decision making in a manner which best represents his or
her member's interests.

6.3

Accordingly, the member nominated representative needs to be aware of his or her
duties owed, based on the capacity in which such representative is acting.

6.4

Decisions at the Board level will be passed by simple majority, unless the category of
decision relates to a matter which requires the 75% or in the case of amendments to
the byelaws regulating the procedures of the SKA Siting Group, 100%.

6.5

Further, as noted above, those matters which fall within a category of matters which
require the consent of Full Members will require the consent of 75% or 100% of Full
Members depending on the matter.

6.6

It is for these reasons that a thorough analysis is required to consider and determine
those decisions which are important to the operation of the CLG and which should
therefore be reserved for special decision making by the Board and/or Full Members.
The current list of matters requiring 75% or 100% consent of the Directors or Full
Members are set out at the end of this note.
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Members
Members will have reserved matters as set out
in the Articles. The Board (consisting of
member appointed representatives) will be
responsible for the operation of the CLG

Board of Directors
There will be two directors appointed per
member. The Board can delegate its functions
to committees and will also be responsible for
creating bye-laws

Examples of decisions




Examples of decisions




Director General
He/she will (as set out in the contract of
employment and any byelaws passed by the
Board) have main executive functions of the
CLG such as co-ordinating the budget,
initiating work package contracts etc. set out in
an agreed mandate determined by the Board
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Amending Articles
Increases
to
Members'
Contributions
Any changes to rights attached
to membership classes

Make byelaws for committees
Entry into material agreements
by the CLG
Approval of budget etc.

Examples of functions





Preparing draft budget
Recruiting staff and supervising
them (subject to limits on
authority)
Overseeing the implementation
of project execution plan
(subject to limits on authority)
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7.

QUORUM REQUIREMENTS FOR BOTH BOARD AND MEMBERS
MEETINGS:

7.1

In order to have valid meetings of the Board of directors or the members it is
necessary that a minimum number of them participate in such meetings which is the
quorum. The quorum for member or Board meetings are normally specified in the
Articles of the company. Under English law, unless the articles specify otherwise, the
minimum number of members required for a valid members meetings is two. There is
no similar specification for minimum directors for a meeting of the Board.

7.2

Board meetings:

7.3

7.4

(a)

The Articles provide that the quorum for Board meetings is at least 75% of all
voting directors. If quorum is not present then the Chair for that meeting can
postpone the commencement of that Board meeting to a date that is no less
than five clear days and no more than twelve clear days after the date first
fixed for the Board meeting. The quorum for such a postponed meeting is not
75% of all directors but at least 50% of all Voting Directors.

(b)

The Articles provide for 1 vote per Voting Director at article 22.1. Only Full
Members have the right to appoint directors to the Board. Each Full Member
can appoint two directors to the board of which only one is a Voting Director.

Members meetings:
(a)

The Articles provide that the quorum for general meetings is at least 75% of
all the Full Members existing at the date of the notice of the relevant members
meeting (subject to the special rules for meeting voting on a Site Selection
Decision – see further below).

(b)

The Articles provides for 1 vote per Full Member at article 7.4. The LWG
adopted this approach to allow for inclusiveness of membership in that it
encouraged Associate Members and other potential members to join the CLG
as Full Members without being disadvantaged by any form of unequal control
of the CLG.

In addition, it must also be noted that under English law there is no requirement for a
valid board or members meeting that all participants must be physically present in the
same place. So long as they can all see and hear each other (for example through a
video link) in the proceedings and the Articles permit (as the CLG Articles here do),
then that meeting will be valid.

54456-5-39-v12.2

-8-

55-40474094

CLIFFORD CHANCE LLP

7.5

Also, it is to be noted that the CLG can use written resolutions as an alternate to
physical meetings (except for removing a director or an auditor). There are certain
requirements on the procedure for a written resolution of members which are imposed
by law. In addition the CLG's Articles require that certain decisions may only be
taken by way of a members' written resolution passed by all of the Full Members
(Article 44.2).

7.6

Written resolutions of directors, on the other hand, are governed by the draft Articles
of Association. It is a requirement that the relevant number of members/directors
depending on the type of resolution who are eligible to vote would need to agree to
the written resolution (usually by signing a copy of it) and deliver it to the CLG for it
to be valid.

8.

SUMMARY OF PROCEDURE FOR CONTRACTING WORK PACKAGES:

8.1

We understand work packages are crucial to progressing the SKA project as they will
be producing the designs which will be implemented in the construction phase of the
project. The procedures (such as: approval of the work packages, valuation of the
deliverables for the project, and quality control of the deliverables) relating to the
contribution by the work packages to the project need to be developed and approved
by the Board. A short description of our understanding of the proposed process for
procuring these work packages as described in the current draft of the Business Plan is
set out below:
(a)

rather than a legally binding contract, it is proposed that work packages are
governed by a Bilateral or Multi-Lateral Agreement ("MLA") between the
body or bodies funding that work package consortium activity, and the SKA
Organisation.

(b)

Such an agreement would specify, among other items:
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(i)

The parties responsible for resourcing the activity (assumed to be at the
funding body level);

(ii)

A statement that resources from all contributing parties are available;

(iii)

The nature of the contribution to be made by each party with
appropriate detail, if required, on schedule and other matters;

(iv)

Consideration of programme management issues and oversight
arrangements; and
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(v)

Treatment of risk acceptance and matters relating to contingency
provision and dispute resolution Arrangements for acceptance of the
assigned value of work

(c)

The work packages will be executed by consortia of interested parties
potentially including research institutes and/or private partners. This work
might be funded by separate nationally determined funding schemes. This
could potentially also be in the form of grants.

(d)

The value of the work packages to the SKA project if contributed by members
to the CLG will be registered as local (non-cash) contribution in the
contribution register. The principles governing the valuation of work
packages will be set out by the Board in a byelaw. The Director General will
be responsible for the valuation of the work packages unless the Board
decides otherwise.

8.2

We have not advised in relation to the proposed work package process. Further, as
discussed with you it is important that the VAT implications of any proposed work
package structure are analysed thoroughly before the final structure is agreed. We
would be happy to discuss this workstream with the SKA Organisation when
convenient.

9.

TABLE SETTING OUT DECISION MAKING BODY AND PERCENTAGES
UNDER THE ARTICLES:
The following table sets out the minimum voting thresholds required for the matters
currently set out in the draft Articles:
Body

Decision

Percentage
required for
approval

MEMBERS

Application for charity status or reorganisation to 75%
become a scientific research association
Amendment to articles of association

75%

Any change made to the objectives of the CLG 75%
including extending its activities to future phases
of the SKA project
Changes to rights/obligations of Full/Associate 75%
Members as prescribed in any Byelaws relating to
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Body

Decision

Percentage
required for
approval

membership
Filing a petition for dissolution or the winding up 75%
the CLG or making any arrangement with
creditors of the CLG
Any material change to the Business Plan or in the 75%
nature or scope of activities of the CLG
Entering into contract for acquisition of new assets 75%
by/ sale of existing assets of the CLG
Creating new classes of members

75%

Rules of procedure relating to the conduct and 75%
functions of the Chair
Site selection of SKA facility (and see further 100%
below)
Implementation of IP policy of the CLG including 100%
licensing IP to 3rd parties
Any increase in minimum membership 100%
contributions from €1,000,000 per Full Member
Any amendment to Membership Agreement

100%

DIRECTORS Making byelaws pursuant to the Articles to enable 75%
the proper management of the CLG
Constituting and determining membership and 75%
powers of any sub-committees of the Board
Termination of membership in accordance with 75%
article 11 of the articles of association
Approval of Local Contributions proposed to be 75%
made by Members or requested of Members
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Body

Decision

Percentage
required for
approval

Changes in accounting policies

75%

Change in auditors or accounting period of the 75%
CLG
Commencing/settling any legal proceedings in any 75%
jurisdiction
Approval of establishment / termination of bank 75%
accounts
Borrowing or raising money via loan from full 75%
members
Approval of the entry into, variation or 75%
termination of material contracts including that
with the University of Manchester for hosting the
CLG's activities for the Pre-Construction Phase
Entry into or variation of any transaction by the 75%
CLG with any Member or Member's affiliate or
any director or officer of the Member
Amendments to IP register of the CLG

75%

Approving implementation of each step of the 75%
Business Plan based on available funding
Termination of membership

54456-5-39-v12.2

- 12 -

75%

55-40474094

CLIFFORD CHANCE LLP

Body

Decision

Percentage
required for
approval

Adoption of any incentive plans for directors 75%
employees or officers of the CLG
Setting the timing of payment of membership 75%
contributions.
Setting of membership contributions payable by 75%
Members (of less than €1,000,000 per Full
Member)
Entry into agreements relating to the making of 75%
payments or assumption of liabilities in an excess
of an amount determined by the Board
Appointment or removal of the Director General

75%

Admission of any person as a member

75%

Adoption of the Business Plan and any non- 75%
material amendment to the Business Plan
Amendments to byelaws regulating the procedures 100%
of the SKA Siting Group

54456-5-39-v12.2

- 13 -

55-40474094

CLIFFORD CHANCE LLP

10.

TABLE SETTING OUT MEMBER VOTING THRESHOLDS UNDER UK
STATUTE
The Companies Act 2006 states that certain matters require the mandatory passing of
a resolution of the members, either by simple majority ("Ordinary Resolution") or
by a majority of 75% or more ("Special Resolution"). These matters include those
set out in the following table:
Body

Decision

Type
resolution

MEMBERS

Removal of a director by members

Ordinary
Resolution

Removal or replacement of the external auditor

Ordinary
Resolution

of

(Except in certain limited circumstances a CLG
must appoint an external auditor (usually an
accounting firm) to carry out certain statutory
duties, including reporting on the CLG's annual
accounts)
Amendment of Articles of Association

Special
Resolution

Change of company name

Special
Resolution

A Special Resolution will be a publicly available document filed with Companies
House in the UK. Members of the public could access it for a fee.
11.

SITE SELECTION PROCESS

11.1

The following is the proposed structure for the site selection procedure discussed in
the LWG, as well as information on the key documentation.
(a)
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The site selection procedures would be adopted by the Board through a byelaw
shortly after the incorporation of the Organisation (see Membership agreement
clause 2.3.3(i)) after incorporation and before receiving the Report and
Recommendation (as defined below).
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(b)

The Board of the Organisation will constitute the SKA Siting Group ("SSG"),
the working group (not being a committee of the Board) which will be
responsible for establishing and managing the process to facilitate the Board to
present a report of the SKA Site Advisory Committee (the "SSAC") (the
"Report"), which will incorporate a recommendation for the preferred site
from the SSAC (the "Recommendation") to the Full Members of the SKA
Organisation.

(c)

Once the Board is satisfied that the Report and Recommendation of the SSAC
has been received by the SSG, the Report and Recommendation would then be
tabled at a general meeting of the Full Members who will consider the Report
and the Recommendation and if thought fit, pass a resolution which would
constitute a site selection decision.

(d)

A general meeting to consider a Report and Recommendation will require a
quorum of all of the Full Members other than any Full Members established in
a country in which any proposed site is located ("Interested Full Members").
Interested Full Members may not vote on a resolution which would constitute
the site selection decision and approving such a resolution requires 100% of
the Full Members (other than Interested Full Members) to vote in favour.

(e)

The Board of the Organisation will only have to issue the notice for this
general meeting of the Full Members. They would not have to pass the Report
and Recommendation separately through a Board meeting (please see Article
46.1).

(f)

The draft Articles in place on signing of the Membership Agreement included
an agreement to amend the Articles such that if a resolution which would
constitute the site selection decision was not approved as set out 11.1(d) above,
another general meeting would be convened and the resolution which would
constitute the site selection decision could be passed at a lower threshold
(exact threshold to be determined).

(g)

Following the incorporation of the Organisation, the Articles were
consequently amended such that if a resolution which would constitute the site
selection decision is not approved by 100% of the Full Members at the first
meeting convened to consider that resolution, any two Full Members
(excluding Interested Full Members) may require that the resolution be put to
a second meeting no later than 6 weeks following the first meeting. The
threshold to approve the resolution which would constitute the site selection
decision at the second meeting will be 75% of the Full Members (excluding
Interested Full Members).
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11.2

The flow chart below sets out the proposed procedure:

STEP 1
Board of Directors
1.

Creates the SKA Siting Group
and
prescribes
rules
for
regulating this working group
through byelaws.

STEP 2
SKA Siting Group

STEP 3
Board of Directors

Manages and monitors the
process for facilitating the
presentation of the Report and
Recommendation
for
a
preferred site.
Receives
Report and Recommendation
from SKA Site Advisory
Committee and transmits such
Report and Recommendation
on to the Board.

Issues a notice of general
meeting to Full Members
attaching the Report and
Recommendation to this
notice.

Next Steps
1.

2.

Step 4
Full Members

If the Full Members approve the resolution which would
constitute the site selection decision, it means the
Organisation accepts the proposed site as the final site of
the SKA Facility.
If the Full Members fail to approve such a resolution, and if
required by any two Full Members (excluding the Interested
Full Members) that resolution is again put to a general
meeting for a vote.
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thought fit vote on approving or rejecting
the resolution which would constitute the
site selection decision in accordance with
the rules relating to site selection as
prescribed in the Articles.
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12.

DIRECTORS' CONFLICTS OF INTEREST

12.1

Article 25 of the Articles of Association set out the rules which apply where a
director's interests conflict with matters before the Board for consideration. These
rules have been included to reflect the mandatory position under section 175 of the
UK Companies Act.

12.2

Each director has a duty to avoid a situation in which he has or can have a direct or
indirect interest that could potentially (or in fact does) conflict with the interests of a
company. This duty applies in particular in relation to the exploitation of property,
information or opportunity, and it is immaterial for these purposes as to whether the
company could take advantage of the property, information or opportunity. However,
the duty is not infringed where the other directors of a company authorise a matter
involving the conflict, or the situation cannot reasonably be regarded as likely to give
rise to a conflict of interest. These principles have been included in article 25.6 of the
draft Articles of Association.

12.3

An authorisation by the directors authorising the matter involving the conflict is only
effective if: (i) the quorum requirements are met without counting the interested
director; and (ii) the authorisation is given with the vote of the interested director.
These principles are included in article 25.1.2 of the draft Articles of Association.

13.

FREEDOM OF INFORMATION

13.1

The basis of the UK freedom of information laws ("FOI") is that requests may be
made for information which is "held" by a public authority. This includes information
received from third parties, and information which came into the public authority's
possession at any time (i.e. including information pre-dating the FOI, or pre-dating
the public authority's designation as a public authority, if it is added to the FOI at
some later date).

13.2

Members will be a variety of institutions and governments (but not the UK
government). For example, Manchester University and the STFC are immediately
identifiable as public authorities which could receive FOI requests. In addition, there
are a number of foreign organisations involved, which might be subject to FOI
legislation in their home countries.

13.3

If information is held by public authorities it is liable to disclosure unless and
exemption applies.
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13.4

If public authorities are signing up to documents like the Membership Agreement,
they are likely to receive copies of the documents that govern their behaviour (or
record the outcome of decisions made).

13.5

There are 25 categories of exemption in the FOI, which can be applied to requests
where appropriate. Three of these exemptions which might apply are:
(a)

Information provided in confidence: This exemption applies to information if
(a) it was obtained by the public authority from any other person (including
another public authority) and (b) the disclosure of the information to the public
(otherwise than under the FOI laws) by the public authority holding it would
constitute a breach of confidence actionable by that or any other person. This
exemption does not protect things like agreements that the public authority has
entered into with others, because it is not then information received from
someone else, so there might be a problem applying this to the signatories to
the Membership Agreement, but it might assist if other public authorities (not
parties to the Membership Agreement) had copies of any information for
which an exemption was sought.

(b)

Prejudice to commercial interests: This exemption applies to information if its
disclosure would, or would be likely to, prejudice the commercial interests of
any person (including the public authority holding it). This is a "conditional"
exemption which means that, even if the exemption could apply, the public
authority has to consider whether there would nevertheless be a greater public
interest in disclosing it than in not doing so. This balancing test may produce
different results at different times. For example, while there may be an
argument that information should not be disclosed as a decision-making
process is being carried out, a request made months or years later might be
treated differently. There will be many cases in which the public authority
will not care about disclosure at a later date. However, there will be cases
where it considers that disclosure of the information would still be
unwelcome. Prejudice cannot simply be asserted. The public authority must
give some details of why disclosure would prejudice its commercial interests
(or risk a complaint to the Information Commissioner).

(c)

International relations: There are two types of information dealt with in this
section:
(i)

Information is exempt if its disclosure would or would be likely to
prejudice any of the following matters:
(A)
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(ii)

(B)

relations between the UK and any international organisation or
international court;

(C)

the interests of the UK abroad

(D)

the promotions or protection by the UK of its interests abroad

Information is exempt if it is confidential information obtained from a
foreign state, an international organisation, or an international
court. 'International organisation' means any international organisation
whose members include any two or more states, or any organ of such
an organisation. The UK does not have to be a member of the
organisation concerned.
This exemption might be applicable for example if the information
would prejudice relations between the UK and other states, or
prejudice the interests of the UK abroad, or the promotion by the UK
of its interests abroad. This is also a conditional exemption, however,
so the public interest balancing test would have to be applied at the
time of the request.

13.6

A further difficulty is that if information that may be subject to disclosure is held by
more than one public authority, there is the potential for requests to be made of each
of them, and a risk that the requests are dealt with differently. If such information
does have to be provided to public authorities, ideally it should be done so with the
instruction that, if a FOI request is received, it is reported to someone (such as the
Director General) so that responses are at least consistent. There is no point in one
public authority applying an exemption if another public authority will provide the
information, and anyone keen on obtaining such information is likely to make
requests of as many likely public authorities as they can.
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